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EDITORIAL NOTES. 


THE LEGISLATURE adjourned on April 18th after a session of 
fifteen weeks,—the longest since the constitution of 1844, longer 
by two days than the session of 1876. That session was prolonged 
by reason of the inexperience of the Legislature of that year in 
framing special laws in the form of the general laws prescribed by 
the new Constitution. This last Legislature had little difficulty on 
that point ; the art has now reached a high state of perfection. 
The Governor, however, did create some difficulty by objecting to 
the use of the classification of cities and counties as a means of desig- 
nating the particular cities and counties to which a law was intend- 
ed to apply. Next year the Legislature will be embarrassed by the 
strict rule laid down by the Court of Errors on April 28th, in Pas- 
saic v Stevenson. 

The length of the session this year was owing chiefly to the time 
consumed in preparing the new tax bills relating to railroads and 
other corporations, and the result was well worth the time. The 
subject was one which had produced a great deal of agitation, and 
it is worth something to have set this at rest, but much more 
than this has been done. The Legislature has shown itself to be 
capable of dealing with the subject of railroad taxation in the in- 
terest of the state and not of the railroads, nor yet of any particu- 
lar locality. It has imposed a general state tax on all railroad 
property, and has repealed the odious exemption of the valuable 
terminal property without subjecting that property to the power 
of local assessors, or even to the danger of a high rate of assess- 
ment from local extravagance. It has retained the whole power 
of assessment and taxation in the hands of state officers, and yet 
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has given to the localities the money to be raised on property out- 
side of the main stems of the roads. The local rate is limited to 
one per cent., and this is below the rate upon other property; but in 
view of the exemptions already granted by contract, claimed to be 
irrepealable, this was the best that could be done, and considering 
the interests of the state, rather than those of certain counties, it 
was probably the wisest plan that could have been adopted. 


The bill to tax certain other corporations is open to criticism for 
inequality. A uniform rate on the gross receipts of several 
different kinds of companies does not make a uniform tax, for the 
gross receipts have no fixed relation either to capital or income. 
It may be said, however, in favor of the tax that it is similar to 
that which is imposed in other states on the similar companies and 
has been found to be practicable. The tax is imposed by way of 
a license, and the companies taxed are those which have a large 
business or a valuable franchise, and not very much tangible prop- 
erty. 

It is impossible to say now how much money these bills will 
bring into the treasury, for a new valuation must first be put upon 
the railroad property, and the receipts of the other cor porations 
have yet to be ascertained, but Jersey City will be greatly relieved 
and the state will be able to pay all its expenses without a tax 
upon the people. This is good for the people, but there is the ob- 
jection to our policy of having no state tax that there is less check 
upon extravagance on the part of the Legislature if the people do 
not feel the expenses their representatives impose. 


There has been little change made in the practice of the law. 
Mr. Fish introduced an excellent bill providing for a summons to 
all encumbrancers who would be cut off by a mechanics’ lien suit. 
It was amended in the Senate so as to apply only to 
mortgagees, and the amendment was accepted by the House. It 
is something to have done so much as this to correct the injustice 
of the mechanics’ lienlaw. Senator Brinkerhoff’s bill to allow 
the declaration to be served with the summons ina common law 
suit passed both Houses. It is very sensible practice, 
for it lets the defendent know at once what the suit is for, and it 
saves the plaintiff the trouble of serving the defendants a second 
time. The judgment may be entered thirty days after the service 
of the declaration with a notice to plead. This restores the prac- 
tice which was adopted in 1855, and was repealed in 1857. 

A bill was introduced by Mr. See simplifying and shortening the 
proceedings in gwo warranto, on a contested local election. It be- 
came a law after some little amendment. 

A bill actually passed the Senate which provided that a man 
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who had been convicted and sentenced under an unconstitutional 
law should have an action for damages against the state. Fortu- 
nately it was defeatedin the House. No state with any respect for 
its own dignity could permit such an action and it would be espec- 
jally humiliating if the plaintiff admitted he had been guilty of 
embezzlement and only complained that he had been convicted 
under a law which had improperly extended the time for bringing 
an indictment. 

It is a pity that any judges of thecourt of common pleas should 
have acted so as to create an irresistible demand for a right of ap- 
peal from commitments for contempt in those courts. The right 
of appeal from the judgment of a court upon a contempt commit- 
ted in its presence in a serious embarrassment to the court. The 
court ought to be thrown entirely upon its own responsibility in 
this matter; and should have power to act decisively and finally. 
The facts of the case cannot always be faithfully reproduced on 
an appeal. The safe-guard of the citizen is in the character of the 
judges and the publicity of the proceedings, and although their’ 
power is unlimited there is little danger of its being abused. Our 
own opinion is that there has been no sufficient occasion for the 
passage of this bill, and, even if there has been, it is better to 
trust the judges for the future than to hamper them in this 
way. 

The power to take acknowledgment of deeds has been given to 
justices of the peace and not to notaries public as was at first pro- 
posed. The justices are not, as arule, more intelligent than the 
notaries, but they are judicial officers and there are not so many 
of them, and we can find out who they are. 





Tue SuprREME Court of Montanain V. P. &. R&R. v. Carland, 
has decided that neither a territorial Legislature nor the Congress 
of the United States itself has the right under the constitution to 
pass a law impairing the obligation of a contract, by imposing a 
tax upon a company that held a charter from Congress, which con- 
stituted a contract giving it exemption from taxation. This point, 
we believe, has never been decided by the Supreme Court, and it 
has been understood that this inhibition against impairing the ob- 
ligation of contracts applies only to the states. The provision cer 
tainly is that no state shall pass any law impairing the obligation 
of contracts and if it is extended to the Congress or the territorial 
Legislatures it must be only by implication. The power given to 
Congress to enact a bankrupt law is an express permission to im- 
pair the obligation of contracts. The Supreme Court of Montana 
in the same case followed Judge Field’s decision in regard to the 
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Fourteenth Amendment, and held that it applies to the subject of 
taxation and forbids the states and territories from exempting any 
property from taxation, except in those cases in which the prop- 
erty is devoted to public uses in which all the people are equally 
interested. 

It has been suggested, and the suggestion is worth considering, 
that if this view of the Fourteenth Amendment is correct, the ef- 
fect of the amendment is to repeal all exemptions that have been 
heretofore made, and that the State of New Jersey may deal with 
the railroad companies as if no exemption was contained in their 


charters. 


Wer ARE AT LIBERTY now to consider the advisability of abol- 
ishing the Grand Jury, or at least of dispensing with it in certain 
cases. The United States Supreme Court has decided in the case 
of Hurtado, 4 Sup. Ct. Reporter, that the State of California had the 
right to amend its constitution soas to provide for the presentment 
by information of all offences heretofore presented by indictment of 
a grand jury. The offence inthis case was murder and the Su- 
preme Court sustained a conviction although there had been no 
indictment. The Court held that an indictment was not essential to 
the due process of law required by the Federal Constitution. The 
court said: ‘*The constitution of the United States was ordained, 
it is true, by descendants of Englishmen, who inherited the tra- 
ditions of English law and history; but it was made for an unde- 
fined and expanding future, and fora people. gathered, and to be 
gathered, from many nations and many tongues. And while 
we take just pride in the principles and institutions of the com- 
mon law, we are not to forget that in lands where other systems of 
jurisprudence prevail, the ideas and processes of civil justice are 
also not unknown. Due process of law, in spite of the absolutism 
of continental governments, is not alien to that code which sur- 
vived the Roman Empire as the foundation of modern civilization 
in Europe, and which has given us that fundamental maxim of 
distributive justice—suwm cuique tribuere. There is nothing in 
Magna Charta, rightly construed as a broad charter of public right 
and law, which cught to exclude the best ideas of all systems and 
of every age; and as it was the characteristic principle of the 
common law to draw its inspiration from every fountain of justice, 
we are not to assume that the sources of its supply have been ex- 
hausted. Onthe contrary, we should expect that the new and 
various experiences of our own situation and system will mould 
and shape it into new and not less useful forms.’’ And the view 
is taken that due process of law means according to the universal 
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law of the State ; that no person can be subjected to any special 
mode of prosecution nor can be deprived of his life, liberty or 
property by ‘any special means not consistent with the regular 
methods provided by the general law. Judge Harlan dissented. 





IN VIEW OF the attempt that was made at the last session of the 
Legislature to abolish the Riparian Commission and to give all its 
powers to the Governor and Comptroller, and in view of the talk 
in the newspapers about the necessity of preserving the rights of 
the state in land along the shore, it is worth while to recall Judge 
Elmer’s opinion on this subject. The following is an abstract from 
Mr. Wm. E. Potter’s memoir of Judge Elmer, read before the 
Historical Society at their last meeting : 

A characteristic specimen of the judicial style of Judge Elmer 
is found in his opinion in the Court of Errors and Appeals, in the 
case of Bell v. Gough, 3 Zab., 624, 654. In this opinion, marked 
by legal learning, fullness of research, and clear and logical reas 
oning, Judge Elmer takes the ground that by the local common law 
of New Jersey, the owners of lands adjoining its navigable waters 
have the right to appropriate to their exclusive use the shores of 
such waters to the low water line. 

It may not be inappropriate here to add that the time seems now 
to have come when the Legislature of the state should take into 
serious consideration the question of the rights of riparian proprie- 
tors. The situation of our state; washed throughout so large a 
portion of its extent by tide waters, the rapid development of the 
lands bordering on them, the evident hardship of the present posi- 
tion of riparian proprietors, all demand legislation, which should 
be carefully considered, wise, comprehensive and just, both to the 
state and to the riparian owners. 

It is a singular fact, too often overlooked, that the opinions of 
our courts cited to sustain the contention that riparian owners, as 
such, have no property rights in or to the shore below high-water 
line, as against the state, are all mere dicta; that is, their ex- 
pression was not necessary to the decision of the questions actually 
raised by the several records. 

As to Arnold y. Mundy, 1 Hals., 1, and Martin v. Waddell, 16 
Peters, 367, this fact is frankly admitted by C. J. Green in his 
opinion in Gough v. Bell, 2 Zab., 441, 445. Gough v. Bell itself 
did not fully raise the whole question, as is admitted on all hands. 

The case of Stevens v. Paterson and Newark Railroad Company 
5 Vr., 532, is the case generally pointed to as settling the law in 
this state upon the subject matter in question. But inspection of 
the record in this case clearly shows that it was not properly before 
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the court, and any expression of opinion upon it was a dictum 
only. 

I have it upon the best authority, that Chief Justice Henry W. 
Green, after his retirement from the Bench, stated that the greatest 
mistake of his judicial career was that he declined to assent to the 
suggestion of Judge Elmer, who urged him to take the position in 
Gough v. Bell, that by the local common law of New Jersey the 
owners of land washed by tide water had property rights in the 
shore, or to low water mark. How easily this opinion could have 
been reached by the court is shown by the facility with which it 
was taken by the Court of Errors and Appeals ‘‘In matter of 
drainage along Pequest river,’’ 11 Vroom, 175, 179, where, in dis- 
cussing the acts touching the banking-in of meadow lands, a 
branch of the very subject hereinbefore discussed, the court, 
speaking through Chief Justice Beasley, said in effect, that while 
the Legislature has no inherent or constitutional power to appoint 
methods for the drainage of meadows, yet the right ‘‘ has been so 
frequently exercised and acknowledged that it has become a part 
of the local common law. ”’ 

The fact that the appropriation of the shore along our extensive 
ocean and river fronts to the use of the state would in time produce 
an imperial revenue probably led our courts to expressions of opin- 
ion upon the subject matter spoken of to which I have referred, 
and they overlooked the fact that with the lapse of time the injus- 
tice resulting therefrom to individual shore owners would become 
more pressing and apparent. Certain it is that thelaw as it is now 
understood to be, the methods of obtaining riparian grants from 
the state, and some proper form of reviewing the legality of such 
grants, should receive the speedy attention of the Legislature. 





In Cummings v. Dearborn, Supreme Court of Vermont, Feb- 
ruary Term, 1884, the court construed a warranty and covenants 
of ownership -in a deed for all the right, title and interest of the 
grantor. They held that the warranty and the covenants applied 
only to the estate granted and were qualified and limited by it and 
that the word premises in the habendum clause and the covenants 
were to be construed to mean the estate granted and not the land 
itself. The court cited Blanchard v. Brooks, 12 Pick. 47; Allen 
v. Holton, 20 Pick. 458: and Sweet v. Brown, 12 Met. 175. 





Just AT the time of the publication of an article in our last 
number on Tenancies by Entirely a decision was rendered by Vice 
Chancellor Van Fleet on the same subject, in which the former cases 
were overruled and it was held that the Tenancy by Entirety was 
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abolished in this state by the Married Woman’s Act of 1852. A re- 
port of the case has been kindly furnished us by Mr. John W. 
Herbert, Jr., in answer to this article referred to, and is published 
in this number. This decision seems to be contrary to that of the 
New York Court of Appeals in Berlels v. Nunan, 92N. Y. 152, and 
Freel v. Buckley, 92 N. Y. 624, but is sustained by the courts of 
Iowa, New Hampshire and Alabama. See an article on this sub- 
ject in 17 Central Law Jour. 326. 





In Ward v. Thomas, Court of Appeals of Kentucky, Decem- 
ber, 1883, 17 Rep. 493, was a creditor’s bill to set aside a volun- 
tary conveyance of land, made by the defendant, a husband to his 
wife the other defendant, in consideration of love and affection. 
The debt was an existing one at the time of the execution of the 
conveyance. The question was whether the creditor was bound by 
notice from the time of the record of the conveyance,in which case 
his suit was barred by the statute of limitations, or whether the 
statute began to run from the time he discovered the fraud. The 
decree was for the complainant and the defendant appealed. It was 
held that prior existing creditors are not affected with constructive 
notice of a voluntary conveyance by the mere fact of registration, 
and that the statute of limitations does not begin to run from the 
time of the registration but from the time of actual notice ; citing 
Winter v. Mannen, 4 Ky. Law Rep. 949. 


AN INTERESTING question of copyright was decided by the U. 8. 
Supreme Court in The Burrow-Giles Lithographing Co. v. Sa- 
rony, 4 Sup. Ct. Reporter, March 17, 1884. The subject matter of 
the suit wasa photograph of Oscar Wilde, called ‘‘Oscar Wilde, No. 
18.’ The court held that a photograph was a proper subject of a copy- 
right law under the constitution, although photographs are not 
named in the constitution, which was made before they were invent- 
ed, because they cannot be distinguished in the classification on this 
point from the ‘‘ maps, charts, designs, engravings, etchings, cuts 
and other prints,’’ which are particularly named; and the court held, 
secondly, that although the mere mechanical work of reproducing 
by a photograph a visible object might involve no novel inven- 
tion, or originality which could be the subject of a copyright, yet 
the posing of the figure and the arrangement of light and shade 
might involve an original conception which is entitled to a copy- 
right and if this was proved to exist in any case, the author is en- 
titled to protection, and they held the, distinguished artist-photo- 
grapher in this case to be entitled to a copyright for his Oscar 
Wilde. The court cited an English case in which it was held that 
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the author of a photograph who was entitled to a copyright, was 
the man who was sent by a London firm to take the picture of the 
Australian team of cricketers and who arranged the group, and that 
the firm who employed him was not entitled to the copyright as 
the author of the picture. 
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LAMMON, ET. AL., v. FEUSIER, ET. AL., EX'R. 
(United States Circuit Court, March Term, 1884.) 


United States Marshal — Un/aw/u/ one person, of the goods of another, is a 
Seizure—A ttachment—Bond.—The taking, _ breach of the condition of his official bond, 
by a marshal of the United States, upon a __ for which his sureties are liable. 
writ of attachment on mesne process against 


In Error to the Circuit Court of the United States for the Dis- 
trict of Nevada. 

Mr. C. J. Hillyer for plaintiffs in error. 

Mr. M. N. Stone for defendants in error. 

GRAY, J.: The original action was brought in the circuit court 
of the United States for the district of Nevada, by Henry Feusier, 
a citizen of California, against George I. Lammon and three other 
persons, citizens of Nevada, upon a bond given by Lammon, the 
marshal of the United States for that district, as principal, and by 
the other defendants as his sureties, and conditioned that Lammon, 
‘‘by himself and by his deputies, shall faithfully perform all the 
duties of the said office of marshal.’’ It was alleged, in the decla- 
ration, and found by the court (trial by jury having been duly 
waived) that Lammon, while marshal, and while the bond was in 
force, having in his hands a writ of attachment on mesne process 
against the property of one E. D. Feusier, levied it upon the goods 
of the plaintiff, a stranger to the writ. On the question of law, 
whether the taking of the plaintiff's property upon a writ of at- 
tachment against another person constituted a breach of official 
duty on Lammon’s part, for which his sureties were liable, the cir- 
cuit judge and the district judge were opposed in opinion, and so 
certified. The plaintiff having died pending the suit, final judg- 
ment was rendered for his executors, in accordance with the opin- 
ion of the circuit judge, and the defendants sued out this writ of 
error. 

The bond sued on was given under section 783 of the Revised 
Statutes, which requires every marshal, before entering on the du- 
ties of his office, to give bond with sureties for the faithful per- 
formance of those duties by: himself and his deputies ; and this ac- 
tion was brought under section 784, which authorizes any person, 
injured by a breach of the condition of the bond, to sue thereon in 
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his own name and for his sole use. The question presented by the 
record is whether the taking by the marshal, upona writ of attach- 
ment on mesne process against one person, of the goods of another, 
is a breach of the condition of his official bond, for which his sure- 
ties are liable. The marshal, in serving a writ of attachment on 
mesne process, which directs him to take the property of a partic- 
ular person, acts officially. His official duty is to take the prop- 
erty of that person, and of that person only, and to take only such 
property of his as is subject to be attached, and not property ex- 
empt by law from attachment. <A neglect to take the attachable 
property of that person, and a taking, upon the writ, of the prop- 
erty of another person, or of property exempt from attachment, 
are equally breaches of his official duty. 

The taking of the attachable property of the person named in 
the writ is rightful ; the taking of the property of another person 
is wrongful ; but each, being done by the marshal in executing the 
writ in his hands, is an attempt to perform his official duty, and is 
an official act. A person other than the defendant named in the 
writ, whose property is wrongfully taken, may indeed sue the 
marshal, like any other wrong-doer, in an action of trespass, to re- 
cover damages for the wrongful taking; and neither the official 
character of the marshal nor the writ of attachment affords him 
any defense to such an action. Day v. Gallup, 2 Wall. 97; Buck 
v. Colbath, 3 Wall. 334. But the-remedy of a person whose prop- 
erty is wrongfully taken by the marshal in officially executing his 
writ is not limited to an action against him personally. His official 
bond is not made to the person in whose behalf the writ is issued, 
nor to any other individual, but to the government, for the indem- 
nity of all persons injured by the official misconduct of himself or 
his deputies ; and his bond may be put in suit by and for the ben- 
efit of any such person 

When a marshal, upon a writ of attachment on mesne process, 
takes property of a person not named in the writ, the property is 
in his official custody, and under the control of the court whose 
officer he is, and whose writ he is executing ; and, according to the 
decisions of this court, the rightful owner cannot maintain an ac- 
tion of replevin against him, nor recover the property specifically 
in any way, except in the court from which the writ issued. Free- 
man v. Howe, 24 How. 450; Krippendorf v. Hyde, 110 U. 8. 276; 
S. C. 4 Sup. Ct. Rep. 27. The principle upon which those decis- 
ions are founded is, as declared by Mr. Justice Miller in Buck v. 
Colbath, supra, ‘‘that whenever property has been seized by an 
officer of the court, by virtue of its process, the property is to be 
considered as in the custody of the court, and under its control, 
for the time being, and that no other court has a right to interfere 
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with that possession, unless it be some court which may have a 
direct supervisory control over the court whose process has first 
taken possession, or some superior jurisdiction in the premises.” 
3 Wall. 341. Because the law had been so settled by this court, 
the plaintiff in this case failed to maintain replevin in the courts 
of the state of Nevada against the marshal, for the very taking 
which is the ground of the present action. Feusier v. Lammon, 6 
Nev. 209. 

For these reasons, the court is of opinion that the taking of 
goods, upon a writ of attachment, into the custody of the marshal, 
as the officer of the court that issues the writ, is, whether the 
goods are the property of the defendant in the writ or of any other 
person, an official act, and therefore, if wrongful, a breach of the 
bond given by the marshal for the faithful performance of the du- 
ties of his office. 

Upon the analogous question whether the sureties upon the of- 
ficial bond of a sheriff, a coroner, or a constable are responsible for 
his taking upon a writ, directing him to take the property of one 
person, the property of another, there has been some difference of 
opinion in the courts of the several states. The view that the sure- 
ties are not liable in such a case has been maintained by decisions 
of the Supreme Courts of New York, New Jersey, North Carolina, 
and Wisconsin, and, perhaps, receives some support from decis- 
ions in Alabama, Mississippi, and Indiana. Ha parte Reed, 4 Hill, 
572; People v. Schuyler, 5 Barb. 166; State v. Conover, 4 Dutch. 
224; State v. Long, 8 Ired. Law, 415; State v. Brown, 11 Ired. 
Law, 141 ; Gerber v. Ackley, 32 Wis. 233, and 37 Wis. 43 ; Gover- 
nor v. Hancock, 2 Ala. 728 ; McElhaney v. Gilleland, 30 Ala. 183 ; 
Brown v. Mosely, 11 Smedes & M. 354; Jenkins v. Lemonds, 29 
Ind. 294 ; Carey v. State, 34 Ind. 105. But in People v. Schuyler, 
4N. Y. 173, the judgment in 5 Barb. 166, was reversed, and the 
case of Hz parte Reed, 4 Hill, 572, overruled by a majority of the 
New York Court of Appeals, with the concurrence of Chief Justice 
Bronson, who had taken part in deciding Reed’s case. The final 
decision in People v. Schuyler has been since treated by the Court 
of Appeals as settling the law upon this point. Mayor, ete., of 
New York v. Sibberns, 3 Abb. App. 266, and 7 Daly, 436; Cum- 
ming v. Brown, 43 N. Y. 514; People v. Lucas, 93 N. Y. 585. 
And the liability of the sureties in such cases has been affirmed by 
a great preponderance of authority, including decisions in the 
highest courts of Pennsylvania, Maine, Massachusetts, Ohio, Vir- 
ginia, Kentucky, Missouri, lowa, Nebraska, Texas and California, 
and in the Supreme Court of the District of Columbia. Carmack 
v. Com., 5 Bin. 184 ; Brunott v. McKee, 6 Watts & 8. 513; Archer 
v. Noble, 3 Greenl. 418; Harris v. Hanson, 2 Fairf. 241 ; Greentield 
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v. Wilson, 13 Gray, 384; Tracy v. Goodwin, 5 Allen 409 ; State v. 
Jennings, 4 Ohio St. 418 ; Sangster v. Com. 17 Grat. 124; Com. v. 
Stockton, 5 T. B. Mon. 192; Jewell v. Mills, 3 Bush, 62; Strate v. 
Moore, 19 Mo. 369; State v. Fitzpatrick, 64 Mo. 185; Charles v. 
Haskins, 11 Iowa, 329; Turner v. Killian, 12 Neb. 580; Holliman 
v. Carroll, 27 Tex. 23; Van Pelt v. Littler, 14 Cal. 194; U.S. v. 
Hine, 3 MacArthur, 27. 

In State v. Jennings, swpra, Chief Justice Thurman said: ‘The 
authorities seem to us quite conclusive that a seizure of the goods 
of A., under color of process against B., is official misconduct in 
the officer making the seizure, and is a breach of the condition of 
his official bond, where that is that he will faithfully perform the 
duties of his office. The reason for this is that the trespass is not 
the act of a mere individual, but is perpetrated colore officii. If an 
officer under color of fi. fa. seizes property of the debtor that is ex- 
empt from execution, no one, I imagine, would deny that he had 
thereby broken the condition of his bond. Why should the law 
be different if, under color of the same process, he take the goods 
of a third person? If the exemption of the goods from the execu- 
tion in the one case mikes their seizure official misconduct, why 
should it not have the like effect in the other? True, it may some- 
times be more difficult to ascertain the ownership of the goods 
than to know whether a particular piece of property is exempt 
from execution, but this is not always the case, and if it were, it 
would not justify us in restricting to litigants the indemnity af- 
forded by the official bond, thus leaving the rest of the community 
with no other indemnity against official misconduct than the re- 
sponsibility of the officer might furnish.”’ 4 Ohio St. 423. 

So in Lowell v. Parker, 10 Metc. 309, 313, a constable, author- 
ized by statute to serve only writs of attachment in which the dam- 
ages were laid at no more than $70, took property upon a writ in 
which the damages were laid at a greater sum. Inan action upon 
his official bond, it was argued for the sureties that they were no 
more answerable than if he had acted without any writ. But 
Chief Justice Shaw, in delivering the opinion of the supreme judi- 
cial court of Massachusetts, overruling the objection, and giving 
judgment for the plaintiff, said: ‘* He was an officer, had author- 
ity to attach goods on mesne process on a suitable writ, professed 
to have such process, and thereupon took the plaintiffs goods; 
that is, the goods uf Bean, for whose use and benefit this action 
was brought, and who, therefore, may be called the plaintiff. He 
therefore took the goods colore officti, and though he had no suffi- 
cient warrant for taking them, yet he is responsible to third per- 
sons, because such taking was a breach of his official duty.” 

Upon the weight of authority, therefore, as well as upon prin- 
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ciple, the judgment of the circuit court in the case at the bar is 


right, and must be affirmed. 





THE BATE REF. COMPANY »v. GILLETT AND OTHERS. 
(United States Circuit Court, District of New. Jersey.) 


Patents — Foreign Patent and Foreign 
Judgment.—After the validity of an Amer- 
ican patent for the full term of seventeen 
years had been sustained by a decree of this 
court and an injunction had been granted, a 
petition was filed alleging that a Canadian 
patent had been previously issued for the 
same invention to the same person for the 
term of five years, which term had expired 
and that by reason thereof the American pa. 
tent had also expired under section 4887 of 
the Revised Statutes. Upon this petition the 


injunction was dissolved. A motion being 
now made to reinstate the injunction, it ap- 
peared that the Canadian patent had been 
declared void by the courts of Canada, for 
want of a working model. edd, That this 
judgment was conclusive upon the invalidity 
of the Canadian patent and that, as a legal 
consequence, this patent can have no effect 
in shortening the term of the American pa- 
tent and that this must stand for seventeen 
years. The injunction was re-instated. The 
charge of collusion was not sustained. 


On motion to vacate order, ete. 

Nixon, D. J.: After the validity of complainant’s patent was 
sustained by a decree of the court, entered November 14, 1881, the 
defendants filed a petition setting forth that the letters patent, for 
the infringement of which the suit had been brought, were letters 
patent of the United States, numbered 197, 314, granted to John J. 


Bate of New York, on the 20th of November, 1877, for the full 
term of seventeen years; that prior thereto, to wit, January 9, 
1877, letters patent of the Dominion of Canada No. 6,938, had been 
issued to said Bate for the same invention, for the term of five 
years from that date ; that the term of the foreign patent had ex- 
pired on January 9, 1882, by reason whereof the United States let- 
ters patent had terminated at the same time as the Canadian pa- 
tent, under Sec. 4887 of the Revised Statutes. 

The petition further alleged that the invention of Bate having 
been previously patented by him, in Canada, the United States let- 
ters patent should have been so limited on their face as to expire at 
the same time as the foreign patent ; and that the granting of the 
patent in the United States for the full term of seventeen years was 
in direct violation of said section of the Patent Act, by reason 
thereof the same was null and void ab initio. 

The petition prayed that the injunction before ordered and _is- 
sued should be dissolved. 

After consideration of the case, the court held that the domes- 
tic patent expired at the end of the life of the foreign patent, and 
dissolved the injunction. See Bate Ref. Co. v. Gillett, 13 Fed. 
Rep. 553. 

As it did not seem necessary to the decision of the case, no opin- 
on was expressed upon the second allegation of the petition, that 
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the American patent was void ab initio because the term was not 
limited upon its face to the life of the foreign patent. 

A motion has now been made and heard to vacate the order dis. 
solving the injunction and to reinstate the same, upon two grounds. 
(1.) Because the Superior Court for Lower Canada, in the province 
of Quebec, on a scire facias issued by the Attorney-General, (Sir 
Archibald Campbell), in and for the Dominion of Canada, had de- 
cided that said letters patent No. 6,938 issued to said Bate, Janu- 
ary 9, 1877, and the several extensions thereof, were void ab initio, 
and had ordered the same to be cancelled and annulled as illegally 
granted. (2.) Because the Parliament of the Dominion of Canada 
by an act assented to May 25, 1883, had declared that section 17 of 
the Canadian Patent Act of 1872, conferred a term of fifteen years 
upon all patents issued under its provisions, and that this had been 
the meaning of said law from its first enactment. 

It appears that the question has been raised in the Canadian 
courts in regard to the validity of the patent granted to Bate in 
Canada; the existence of which determined the life of his Ameri- 
can patent. The fifteenth section of the Canadian Act requires 
that every applicant for letters patent shall deliver to the Commis- 
sioner, unless specially dispensed from so doing, for some good rea- 
son, a neat, working model of his invention, on a convenient scale 
and exhibiting its several parts in due proportion, whenever the in- 
vention admits of such a model. In the proceedings by scire fa- 
cias, the cause alleged for annulling the patent was that when the 
letters were issued to the applicant, no neat working model had 
been delivered to the Commissioner, nor had there been any dis- 
pensation granted or asked for ; and the judgment of the court was 
invoked on the question whether a working model, subsequently 
furnished, cured the defect or failure of the non-delivery of one in 
the first instance. 

‘The 29th section of the Act gave jurisdiction to the Superior 
Court for the province of Quebec over all patents granted by the 
patent office, and its construction of the statute must be accepted 
as its true meaning, even in those cases where other courts, if left 
to the exercise of their own judgment, would be inclined to a differ- 
ent view. It has long been accepted as a universal principle, that 
the judicial department of every government, where such depart- 
ment exists, is the wppropriate organ for constructing the legisla- 
tive acts of that government. In Elmendorf v. Taylor, 10 Wh. 
159, Ch. Justice Marshall emphasized this doctrine, by asserting 
broadly that ‘*no court in the universe, which professed to be gov- 
erned by principle, would undertake to say that the courts of 
Great Britain, or of France, or of any other nation, had misunder- 
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stood their own statutes, and therefore erect itself into a tribunal 
which should correct such misunderstanding.”’ 

We have before us the record and the final judgment of the 
court on the proceedings instituted by the Attorney-General, en- 
tered July 9, 1883, the material part of which is in these words : 

“The court having heard the parties upon the merits of the 
cause, examined the proceedings and proof of record, heard the 
witness for plaintiff, and having deliberated * * * * doth 
overrule defendant’s plea, and grant the conclusions of the infor- 
mation in this cause filed, and doth in consequence declare, that 
the patent of invention hereinafter described was improperly 
and illegally granted and issued and registered without jurisdic- 
tion and without authority, and that the same was and is, ab 
initio, null and void, and insufficient to secure for the defendant any 
monopoly such as therein purports to be granted to him * * * 
and doth further cancel and annul ad initio, said patent for inven- 
vention, and the renewals thereof and the transfer thereof, and the 
registrations thereof with costs, etc.”’ 

We have also an exemplified copy of the certificate of said 
judgment, entered on the margin of the enrollment of the patent 
in the office of the Commissioner as authorized and directed by 
section thirty of the Canadian Patent Act, bearing date July 13, 
1883, after which entry, according to the provisions of said section, 
*‘the patent shall be, and be held, to have been, void and of no 
effect, unless and until the judgment be reversed on appeal.”’ 

It is the legal consequence of such a judgment that the foreign 
patent never had in fact any existence, and that hence it can have 
no effect in shortening the term of the American patent. The lat- 
ter stands for seventeen years as if no attempt had been made to 
take out the foreign letters. 

In this new state of facts the order dissolving the injunction 
must be vacated, and the injunction restored in its former vigor 
and force unless the allegation of the defendants that the judg- 
ment was obtained by collusion deprives it of its legal effect. 

The charge of collusion arises from the fact that the patentee 
used the machinery, which was the only machinery accessible to 
him, to get before the court the question of the validity of his 
grant. The Canadian Statute allows the writ of scire facias in 
the name of the Attorney-General of the Dominion, at the in- 
stance of any private person, to test the validity of letters patent 
issued by the Sovereign to an inventor. <A proceeding was first 
instituted by the Attorney-General of the Province of Quebec, 
but the court held that he was not the person contemplated in the 
act. A new writ was issued, and the information filed by the At- 
torney-General of the Dominion. All the facts involved seem to 
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have been fairly presented in the information, and the judgment 


of the court was the conclusion of the law upon the facts. 


The 


decision must be regarded as binding until set aside by proper 
proceedings. 
This view renders it unnecessary to consider the other questions 
raised and discussed in the case. . 
Let an order be entered vacating the former order dissolving the 
injunction, and let the injunction be reinstated. 


ELIZABETH ROSENBLATH v, CHRISTIAN BUTTLAR, ET. UX. 


(Court of Chancery, of New Jersey, April Term, 1884.) 


Creditors’ Bill—Married Woman—Con- 
veyance.—Real property conveyed to hus- 
band and wife, jointly, since the passage of 
the married woman’s act of 1852, is held by 
them as tenantsin common. The estate 
of tenancy by entirety no longer exists in 
New Jersey. 

Where property was purchased with the 


wife’s separate estate and the deed taken in 
their names jointly: He/d, That a convey- 
ance to the wife, after she had permitted 
him to appear as owner, was fraudulent as 
against a judgment creditor whose debt arose 
before the conveyance. And that his estate 
as tenant in common could be sold under 
execution. 


Tried April 2, 1884, before Vice Chancellor Van Fleet. 

On October 12th 1881, Catharine Quidort conveyed two lots in 
the city of Hoboken, N. J., to Christian Buttlar and Minna Buttlar 
his wife, the entire consideration, $2,300, being paid by the wife 
out of her separate estate. On the 28th day of November, 1881, 
the defendant, Minna Butler, began the erection of a house on the 
property, the contract for which was made by her husband alone 
as owner, with the builder, which contract was placed on file in 
the County Clerk’s office. All the money, however, ($5,380) was 
paid by the wife out of her separate estate. 

The husband leased the premises tg the complainant in July, 
1882, for a period of three years. The wife did not join in the 
lease. The husband gave receipts for rent monthly in his own 
name and not as agent. On June 9th, 1883, Christian Buttlar bor- 
rowed of the complainant $200 for three months and on the 19th 
day of July following he and his wife conveyed the property in 
question to one Gottleib H. Bier for a consideration of one dollar, 
who on the same date conveyed the property to the defendant, 
Minna Buttlar. 

This conveyance was made to the wife, as she and her husband 
alleged, to protect her separate estate from the risk which he was 
about to incur in a speculative venture at Coney Island. 

In October, 1883, the complainant recovered judgment against the 
defendant, on which execution was issued and levy made on the 
estate of the defendant, Christian Buttlar, in the property in 
question, as tenant in common with his wife, and the bill of com- 
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plainant was then filed to set aside, as fraudulent, the conveyance 
to the wife. 

The defendants insisted, first, that the property having been 
purchased with the wife’s separate estate was not subject to the 
husband’s debts and, secondly, that the husband and wife had 
held as tenants by entirety, and that on a judgment against the 
husband alone the property could not be sold. 

Mr. John W. Herbert, Jr., for complainant. 

Mr. Abel I. Smith, for defendant. 

Tue Vick CHANCELLOR in rendering his decision said: That the 
cases of Kipp v. Kipp, 6 Stewart 213 and See v. Zabriskie, 1 Stew- 
art 422, settled the law in New Jersey that the estate of tenancy by 
the entirety had not existed in this state since the enactment of the 
married woman’s law of 1852. That since that time real property 
conveyed to husband and wife without qualifying terms, is held 
by them as tenants in common. That he had overlooked that 
statute in rendering the opinion in Bolles v. ‘rust Co., 12 C. E. 
Green 308, as had the Chief Justice in Washburn v. Burns, 5 
Vroom 18. That the defendant, Christian Buttlar, had an inde- 
feasable estate as tenant in common with his wife at the time the 
debt was contracted with the complainant, which could be sold 
under an execution on judgment against him alone. And that as 
against creditors whose debts were contracted prior to the transfer 
to his wife, the conveyance was fraudulent. 

The case of Sexton v. Wheaton, et ux., 8 Wheaton 229, 252, is 
the earliest case and regarded the leading one in this country on 
the question of how far a wife is estopped from claiming property 
which she has permitted her husband to hold out ashisown. The 
language of Chief Justice Marshall in that case is cited with approval 
when he says, ‘‘ A wife who is herself the instrument of deception, 
or who contributes toits success by countenancing it, may with jus- 
tice be charged with the consequences of her conduct.’’ Under nu- 
merous decisions in this state the conveyance to the wife must be set 
aside. It would be against the plainest principles of justice to 
permit the wife to step in now and withdraw from the creditors 
the very property she had permitted her husband to represent to 
be his and the apparent ownership of which had enabled him to 
contract this debt. 

Besson v. Eveland, 11 C. E. Green 468 ; Clark v. MeGirhan, 10 
C. E. Green 423 ; Sayer v. Fredericks, 1 C. E. Green 205 ; Post 
v. Stiger, 2 Stewart 554; Muller v. Samber, 3 ib. 71; Clark v. 
Rosecranz, 4 7b. 665; Taunton v. Green, 6 C. E. Green 364 ; 
Metropolitan Bank v. Durant, 7 C. E. Green 35. 

A decree was made adjudging that the said Christian Buttlar 
was seized of the property in question, as tenant in common with 
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his wife, Minna Buttlar, and that the conveyance made to her 
(after the debt to the complainant had been created) be set aside, 
annulled and made void, as to the estate of the said Christian 
Buttlar therein, with costs. 





BOARD OF CHOSEN FREEHOLDERS OF SOMERSET CO. v. JOHN V. VEGHTE. 
(Somerset Circuit Court, April Term, 1884.) 
Accord and Satisfaction— Voluntary Payment-——Public Officers Using County Funds—In- 
terest—Right to Recover Interest. 
(Tried Before Court Without Jury in December Term, 1883. ] 


Messrs. Bartine & Griggs and Mr. R. V. Lindabury for 
plaintiff. 

Mr. A. A. Clark and Mr. J. R. English for defendant. 

Maaixz, J.: The declaration contains the common counts. To it 
a bill of particulars was annexed. The claim disclosed by that 
bill and the evidence is as follows : 

Defendant was County Collector and empowered by the Board 
of Chosen Freeholders (if they had power so to do) to borrow 
money for the county and to issue county obligations therefor. 
He borrowed from three persons various sums aggregating 
$9,128.78. For these sums he issued county notes to the lenders. 
He did not credit the county for the sums so borrowed. For the 
purpose of this case it is admitted that he did not account for 
the sums when borrowed. At the maturity of the notes or after- 
wards he paid them out of county funds in his hands as Collec- 
tor. Upon examination by experts appointed by the court these 
facts were made public. Thereupon defendant addressed a commu- 
nication to the Board of Chosen Freeholders. The Board took ac- 
tion thereon, and the communication and the action taken appear 
in the annexed extract from their minutes.* Defendant thereupon 





* The following is the minute of the Board of Freeholders, which formed the basis of de- 
fendant’s contention in this case, and without giving which the opinion of the learned Judge 
would hardly be understood :; 

To the Honorable, The Board of Chosen Freeholders of the County of Somerset: 

WHEREAS, Hon. V. Dalrimple, late Judge of our Circuit Court, in pursuance of the 
statute in such case made and provided, upon application appointed Calvin Corle, William 
Hillard and William S. Potter, a committee of experts to examine into and report upon the 
condition and affairs of the said county of Somerset, and whereas, among other things the 
committee of experts did report in substance that there was due to the County of Somerset 
from me as County Collector, the sum of $9,128.78, and since said report the said Board of 
Chosen Freeholders have given me time to examine into my accounts as County Collector, 
so far as I have been able, although with great injustice to myself on account of the loss of 
the books and vouchers belonging to the county, with a view to explain the alleged errors 
and inconsistencies in my said account; and now that the official year of the present Board 
is drawing to a close, and feeling it my duty to account to said Board before the expiration 
of its present personal official existence, so that no charge of censure can be imposed upon 
them by their successors in office for having failed to compel a settlement with me in accord- 
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paid to the Board $9,128.78, which was received. The claim in 
the original bill of particulars is for interest at legal rates upon 
the sums so borrowed, from the time they were borrowed to the 
time of said payment. 

At the trial plaintiff was permitted to amend its bill of particu- 
lars by the addition of a claim for moneys taken from the county 
funds. These moneys were, the proof showed, applied by defend- 
ant to the payment of interest upon the money so borrowed. ‘The 
case is thus presented in a two-fold, or rather in an alternative 
aspect. 

I. With respect to the claim made in the original bill of particu- 
lars. This claim proceeds on the theory that upon defendant be- 
coming possessed of the borrowed money there immediately arose 
an implied obligation to pay it to the plaintiff with interest, and 
that the payment made of $9,128.78 did not discharge that obliga- 
tion, except in part. 

The defense to the claim is as follows: It is insisted that the 
resolution of the plaintiff agreeing to accept the payment was a 
legislative act equivalent in force to a release under seal. No au- 
thority is cited for this contention, and I have found none. On the 
contrary it is settled that with respect to contracts under or not 
under seal a corporation stands on the same footing as individuals. 
Ang. & A. on Cor. 219, 223; Clarke v. Farmers Co., 15 Wend. 256. 
The supposed rule that a corporation could only bind itself by seal 
has long been relaxed, if it ever existed. It may bind itself by 
specialty or by parol, but it would confound two distinct and dif- 
ferent acts to hold that a resolution of a corporation having a seal 
is to bind it in the same manner as its contract under seal. 

It is next urged that the agreement created by defendant’s prop- 





ance with the report of the said committee of experts, although I distinctly disclaim the correct- 
ness of the conclusion of said committee, and know that I do not owe the county of Somerset 
one dollar, and also so that no honest charge can be made that intentional wrong has been com- 
mitted on my part, yet I am in the attitude in consequence of the loss of which Ihave 
spoken, of being unable to show to the satisfaction of a court that I am right and the commit- 
tee of experts wrong, and therefore it is the part of prudence to pay to the county the moneys 
claimed to be due from me, I have concluded that I will under solemn protest pay the said 
sum of $9,128,78, being the amount of money reported by said expert committee, due from 
me as County Collector, in consideration that the said Board of Chosen Freeholders will re- 
lease and discharge me from all claims and demands so far as the report of the said experts is 
concerned, and upon so doing I desire it to be understood that I herewith accordingly 
tender my resignation as County Collector, * * Respectfully, etc., 

Dated April 17, 1880. Joun V. VEGHTE. 

Tt was moved that the proposition in writing offered by John V. Veghte, in so far as it 
appears, except his resignation, be accepted. Seconded. 

An amendment was offered by John D. Voorhees, that interest be computed and added 
to the sum that he proposes to pay to the county, which was not seconded. ‘The ayes and 
nays were called on the motion with the following result : [Vote given. } 

Carried eight to one and so declared, 

It was moved that the report of the committee and the statement of the expert, Wm. S. 
Potter, and also the proposition of John V. Veghte be recorded in the minutes of the Board 


by the clerk. 
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osition, plaintiff's acceptance and the payment of money thereon, 
constitute an accord and satisfaction that discharge defendant 
from the alleged obligation. On this point defendant’s counsel 
do not contend that payment of part of a debt will ipso facto dis 

charge the whole, though the creditors so agree, if not under seal, 
They substantially admit that the rule in Cumber v. Wayne, fol- 
lowed in numberless cases and recognized in this state in Line v. 
Wilson, 9 Vr. 358, Daniels v. Hatch, 1 Zab. 393, Morris Canal v. 
VanVorst, 1 Zab. 119, is applicable unless this case is within the ex- 
ceptions to that rule. Such exceptions are said to exist when the thing 
done in part payment is something not obligatory on the debtor, 
and which consequently may bea consideration for the agreement to 
discharge the unsatisfied residue, State Bank v. Chetwood, 3 Hals., 
1, Nelson v. Smith, 7 Vr. 148, or where the demand paid is unliqui- 
dated or disputed. But here the payment was simply of part of 
the debt, if interest formed part of it. The demand was not un- 
liqnidated nor was it in a legal sense disputed, for manifestly the 
mere right of defendant to require plaintiff to pursue him 
in an action,- to compel proof of the claim and to take advan- 
tage of the laws’s delay, does not render a claim disputed. If 
therefore the original contract was to pay the money with interest, 
and the whole claim thereunder was not paid, the remainder was 
not discharged by plaintiff's reception of part in the absence of a 
release or its equivalent. 

[t may be proper to notice that plaintiff claims the transaction 
could not inany event be a good accord and satisfaction because 
the whole matter in difference was not settled, but there was a res- 
ervation by which under circumstances the whole payment might 
be recovered, Line v. Nelson, 9 Vr. 358. Defendant contends the 
reservation was unavailable because the payment was voluntary 
and so incapable of recovery, Davenport v. Elizabeth, 12 Vr. 362 
and cases cited. Without the clause reserving the right to reclaim 
defendant’s contention seems well founded. It is true that no legal 
proceedings were pending when payment was made as in Daven- 
port v. Elizabeth and the cases there cited and approved. But I 
apprehend the principle at the foundation of those cases is appli- 
cable as well to cases capable of being contested. It was so ap- 
plied in Ryan v. Baldwin, 126 Mass. 485. 

But here defendant did not simply make a payment or a 
payment under protest. He annexed to his proposition a stipu- 
lation that under certain circumstances he should ‘‘have the right 
to recover’? the money paid. Acceptance by plaintiff would have 
operated in my judgment as an estoppel on their contest of de- 
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fendant’s right. The controversy was therefore unsettled and un- 


der such circumstances there was no accord and satisfaction. 

For both these reasons I conclude that plaintiff is not barred of 
its action by reason of the payment and acceptance of $9,128.78, if 
the interest now sued for was then due by force of the original 
contract. This leads to the consideration of the nature of this 
claim for interest. 

II. Interest is said to arise, 1st, on an actual agreement there- 
for which may be express or implied from the custom of trade 
and the course of dealing between the parties, or, 2nd, it is ob- 
tained as damages for a default in payment of a debt or for 


the use and benefit derived from the money of another. Notes to 


Sillech v. French, 1 Am. L. C. 496. 

Plaintiff's contention is that upon receipt of the borrowed 
money by defendant there was an implied agreement to pay it to 
the county with interest. The borrowed money it contends was 
money of the county for which the law implies an obligation to 
pay to the owner in an action for money had and received, and 
the obligation implied includes interest as well as principal. The 
action for money had and received was early held in England not 
to justify the recovery of interest. The sum actually received by 
the defendant was alone recoverable. DeHavelland v. Bower- 
bank, 1 Camp. 50; Walker v. Constable, 1 B. and P. 307; Fruhling 
v. Schroeder, 2 Bing. N. C. 77; Depekev. Nunn, 3 C. & P. 112. In 
Arnot v. Redfern, 3 Bing. 353, a jury was allowed to give damages 
for the wrongful detention of money, and the case was overruled 
in Page v. Newman, 9 B. and C. 378. See an interesting discussion 
of the history of the claim for interest in the dissenting opinion 
of Spencer, Sen. in Rens. oy Co. v. Reed, 5 Cow. 616. The act 
of 3 and 4, Will. IV, 18, c. 42, s. 38 seems designed toestablish a 
statutory rule i in such por similar cases. 

It is quite apparent that the American courts have awarded inter- 
est more liberally. But, I think, the cases show that the doctrines 
laid down in the notes to Selleck v. French and quoted above, are 
sustained by a great weight of authority. They establish in my 
judgment the doctrine that upon money of one person received by 
another, and which ought to be repaid, interest is allowable, not by 
reason of any implied contract to pay interest, but solely by 
way of damages for a wrongful detention, or for the possessor 
having made use of the money ; for interest cannot be recovered in 
all ‘cases. There must be a withholding of the money wrongfully or 
after it is duty to pay. Johnson v. Eiche, 7 Hal. 316; Turner v. 
Berkenshaw, L. R., 2 Ch’y Ap. 488; People v. Gasherie, 9 Johns. 

1: Wood v. Robbins, 11 Mass. 504; Lynch v. DeVear, 3 Johns. 
Cas. 310; Greenly v. Hopkins, 10 Wend. 96; Reed v. Rens. Glass 
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Co., 3 Cow. 393 ; Waddington v. U. Ins. Co., 17 Wend. 23; My- 
ers v. Walker, 24 Il]. 1385. See the English and American rules 
contrasted, Devereux v. Bunyan, 11 Ire. 490. 

These cases establish that interest is not a term of the original 
contract, for in that case it would be recoverable in all cases of 
money had and received. Yet gross injustice would thereby be 
done. Anagent authorized to receive money of principal becomes lia- 
ble upon an implied contract to pay it over immediately upon its re- 
ceipt. But there must be some demand and refusal, or some breach 
of duty in payment before the agent ought to respond for the inter- 
est. Nor do I think that it can be admitted that the wrongful de- 
tention of the money raises an implied contract to pay interest. 
The implied contract arises by reason of the receipt of the money 
and cannot be varied by the agent’s subsequent contract. But the 
subsequent conduct will justify the application of a different rule 
of damages in an action for the breach of the contract. So the ac- 
complished editor of the notes to Selleck v. French, whi supra, 
declares at pages 498 and 509, that interest on money had and re- 
ceived depends on the wrongful detention of money that ought to 
be paid, or on the use and benefit derived from it and that interest 
is recoverable as damages. 

This view was expressed by Nevius, J., in Howell v. Burnett, 
Spence. 265. In the late cases of Sheridan v. Van Winkel, 14 Vr. 
125, and Sheridan v. Stevenson, 15 Vr. 341, the point seem not to 
have been brought to theattention of the court and they may be sup- 
ported without considering it decided in them. This view is also 
supported by many cases, Robinson v. Bland, 2 Bur. 1077; Du- 
Belloix v. Waterpark, 1 D. & R. 16; Fahe v. Eddy, 15 Wend. 76 ; 
Rens. Glass Co. v. Reed, 5 Cow. 601, 609; Brainard v. Jones, 18 N. 
Y. 35; Hamilton v. Van Renselaer, 43 N. Y. 244; Nat. Bank, &c. 
v. 4 Harr. 4380 ; Central R. R. v. Town, 61 Barb. 180; 
Middagh v. Elmira, 23 Han. 79; Ladd v. Miller, 38 Sup. Ct. 
478 ; Howe v. Bradley, 19 Me. 31. 

It interest is recoverable merely as damages for the breach of 
contract it is a mere incident to the contract. Upon acceptance of 
performance of the contract the right of action for its breach 
and consequently the right to damages disappear. 1 Amt. C. 520; 
Jacob v. Emmett, 11 Paige. 143; Fahe v. Eddy, Sup.; Craft v. Mer- 
rell, 14 N. Y. 456; Stevens v. Bar ringer, 13 Wend. 639 ; Tellotson 
Vv Preston, 3 Sohus. 229; Stearns v. Brown, 1 Pick. 533; Dodge v. 
Perkin, 9 Pick. 368. In the last case there are some expressions of 
the judge not quite consistent with the doctrine. The principle of 
the decision is the same as those above cited. 

My conclusion is that the interest claimed in the original bill of 
particulars was not the subject of any contract of defendant, but 
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was recoverable only as damages for the wrongful detention of the 
borrowed money, which he had impliedly contracted to pay. That 
implied contract has been performed to the satisfaction of plain- 
tiff. No cause of action thereon remains. Upon this claim no re- 
covery can be had. 

It was suggested that plaintiff had no power to discharge defen- 
dant from his contract. But the suggestion is not applicable in the 
view I have taken. ‘T'he interest was not due by contract. I can 
perceive no reason why plaintiff could not accept a performance of 
the contract made with it although such acceptance practically de- 
bars it from damages it might otherwise recover. 

Ill. It remains to consider the alternative claim of plaintiff as 
presented in the amended bill of particulars. The theory of the 
claim is that plaintiff was entitled to treat the debt created by the 
borrowing of the various sums in question (if any debt of the 
county was created), as on’ which between the county and defend- 
ant was the debt of the latter to be liquidated by him and out of 
his own funds. If he had done so no cause of action would have 
existed. But if he used the county money in his hands to pay a 
debt which he was as between them bound to pay them, for each 
sum so abstracted defendant was manifestly liable at onee on an 
implied contract to repay the same. Probably when the know- 
ledge of defendant’s wrong-doing came to plaintiff it had a right to 
elect in what manner it should charge him, whether fora _ liability 
to account for the sums borrowed from the time of their original 
borrowing, or for so much of the county’s money as was improp- 
erly (as between them) nsed in payment on the notes. The latter 
mode of charging him was, in my judgment, within its power. At 
the time of discovery the principal of the notes had been paid 
with county money. Defendant repaid that sum, but sums _ pre- 
viously used to pay interest he did not repay. ‘These sums were 
not the subject of the expert's report. They were not covered by 
defendant’s proposition nor affected by plaintiff's acceptance. Nor 
was that acceptance an election to treat the transaction as one on 
account of the county from the date of the borrowing. It is not 
at all inconsistent with the view that plaintiff had separate claims 
for each sum abstracted from the county treasury to pay the debt, 
which as between them defendant ought to have paid. 

Upon this claim I am of opinion plaintiff may recover. Upon 
each amount so used interest must be allowed as damages on_prin- 
ciples already stated. 

I therefore find that defendant did undertake and promise in 
manner, etc., as in the declaration set forth, and I assess the dam- 
ages of plaintiff for the breach of such undertaking at ihe sum of 
$409.87. 
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THE LEHIGH COAL AND NAVIGATION CO., 0. THE CENTRAL RAILROAD CO. OF N. J. 
(Court of Chancery of N. J. Opinion Filed April 19, 1884.) 


Receiver—Leave to Sue—Jurisdiction of Lawand Equity—Palys v. Jewitt defined and 
distinguished, 

On petition of Edward W. Vanderbilt and Edward M. Hopkins. 

The petitioner filed a petition in the above stated suit asking for 
leave to sue Henry 8. Little, the present receiver of the Central R. 
R. Co. of N. J., for the breach of a contract made with them by 
Francis 8. Lathrop, the late receiver for the purchase of railroad 
ties. They alleged that Mr. Lathrop agreed to purchase of them 
a large number of railroad ties and that they, in order to fulfill 
their contract with him, made contracts with others and that they 
did furnish him, before his death, with a large number of ties and 
after his death continued to furnish them to the present receiver, 
but that he, while the contract was still unperformed, suddenly, 
without c:use, refused to accept any more ties by reason whereof 
they suffered loss toa very large amount. They also said that the 
contracts with the first receiver were made with the authority of 
the Court of Chancery since the Chancellor by an order dated 
March 24, 1877, had empowered him to purchase such supplies as 
should seem to him necessary and proper. The receiver insisted 
by way of defence that he was not bound by the contracts of his 
predecessor, that the purchase was unnecessary and improvident ; 
that the petitioners had agreed not to make a claim for these dam- 
ages and that as to $13,000 which he admit-ed to be due he had set 
offs, which were to be adjusted in another proceeding. ‘The peti- 
tioners filed a special replication and insisted that upon these facts 
they were entitled to have leave to sue and relied upon Palys v. 
Jewett. 

Mr. A. Q. Keasbey and Mr. Barker Gummere for the petition- 
ers. 

Mr. B. Williamson for the receiver. 


(Abstract of Opinion.) 

THe Vick-CHANCELLOR eld’ that it was decided in Palys v. 
Jewett that for injuries caused by the negligence of a receiver of a 
railroad appointed by the Court of Chancery that court was in- 
competent to give relief, but he said the present case was founded 
not upon tort but upon contract, and with regard to contracts leave 
to sue should not be granted until the court has made an examina- 
tion of the case and has satisfied itself that the case involves a 
remedy which it is incompetent to grant. If the case is a plain 
one and the receiver’s liability is clear, a suit at law is not only 
unnecessary but the court in giving leave to sue would be author- 
izing an inexcusable waste of the trust fund. This court ought to 
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investigate the case in a summary manner and if it is free from 
questions which must necessarily be settled at law, this court 
should proceed to decide the matter. The Vice-Chancellor said 
further that it is certain that the receiver is not amenable to the 
process or order of any other court nor suable anywhere except by 
permission of the court appointing him. The reason is that the 
property is in the possession of that court and that court is respon- 
sible for doing justice by judgment with respect to the disposition 
of it. No other court has a particle of power, as a matter of origi- 
nal jurisdiction of disposing of the most trifling part of the prop- 
erty. 

The court therefore cannot do its duty in respect to the property 
unless it takes to itself jurisdiction of all questions concerning its 
disposition, or so far controls the proceedings by which such 
questions are determined as to make the judgment in effect its own. 

This case involves the question whether or not the purchase of 
these supplies was one of the necessary and proper operating ex- 
penses of the road, and this question is one which this court must, 
in the first instance, investigate, to see whether its proper deter- 
mination involves an issue which this court is incompetent to try. 
Until that question is determined the penton are not in a posi- 
tion to ask for leave to sue. 

The Vice Chancellor also said he could not see how a suit at law 
against the new receiver would be of any avail. He is no party to 
these contracts. ‘‘He neither negotiated them nor assented to 
them. He has not been directed by the Chancellor to perform 
them. Itis not possible, therefore, for me to see how he was 
under the least legal duty to perform them, nor under what 
legal rule he can be held liable for not performing them. He can- 
not be said to have broken them because he was under no legal] ob- 
ligation to perform them. He had promised nothing and could 
not therefore be required to perform anything. In his character 
as receiver his predecessor can have no representative in the legal 
sense of that term. He was at best a mere agent or instrument, 
and when he died his power died also, and he left nothing behind 
him, as receiver of either property or power, in which he can be 
represented so as to make his acts binding on his successor. 

‘‘It may be that the contracts of the first receiver bound the trust. 
That probably would be their effect if they were not improvident, 
but on the contrary were made in conformity to the Chancellor’s 
orders. But the question whether they bind the trust or not, is 
one of which this court has exclusive jurisdiction, and it cannot in 
the first instance be heard elsewhere. 

‘“‘The petitioner's application on the case, asit stands, must be de- 


nied.”’ 





THE STATE v. PATRICK H. LYNCH AND WILBUR L. LUDLOW. 


(Passaic County General Quarter Sessions of the Peace, January Term, 1884.) 
[Reported by Francis Scott, Esq.) 


Conspiracy to Obtain Money—Quashing an Indictment—Effect of Conviction for Conspir- 
acy upon the Defendant's Capacity to Vote and Testify. 


On indictment for a conspiracy. 

The defendants were two detectives, and as such were employed 
by Horace N. Bolton to watch his wife and one Andrew Row for 
evidences of adultery. They were paid twenty-five dollars as the 
first instalment of their charge. Just after, they discovered Row 
and Mrs. Bolton together in Horace Bolton’s house, and there, by 
threats to expose, extorted from them one hundred dollars. After 
this, they pretended to make reports to Horace Bolton of the 
movements of Row and Mrs. Bolton. They were indicted for a con- 
spiracy. 

The indictment consisted of one count made up two of charges,and 
setting forth the overt acts. The first charge was fora conspiracy 
to defraud Horace Bolton out of the above mentioned twenty-five 
dollars, and to betray the trust reposed in these defendants by Hor- 
ace N. Bolton. The second charge was for aconspiracy to extort, 
by blackmail, the.said one hundred dollars. No demurrer to the 
indictment was filed, no motion to quash made. 

Upon the trial the jury disagreed. The prosecutor moved the 
case again, as soon as possible. This time the defendants were 
convicted. A motion to arrest judgment was then made. 

Mr. Eugene Stevenson for State. 

Mr. Socrates Tuttle for defendants. 

The defence asked for an arrest of judgment, for the reason that 
the indictment did not charge a crime under the laws of New Jer- 
sey. The first part, charging a conspiracy to defraud Horace Bol- 
ton out of twenty-five dollars, was merely a design to break a civil 
contract, which was not indictable even by the common law, Ros- 
coe Crim. Ev. 410. As tothe second charge in the indictment, to 
wit: to extort one hundred dollars by blackmail ; this may have 
been an indictable crime at the common law, but it was not so by 
the law of New Jersey. The act of 1882, p. 200, contained all the 
law there was in the state of New Jersey, and was meant and did 
confine indictable conspiracies to those only mentioned in that sec- 
tion, repealing the common law; and the charges in the indict- 
ment fell short of anything set out in this act. 

WoopkrurFr, P. J., after stating the facts, said: In the judg- 
ment of the court this charges a crime punishable by the laws of 
this state.. It charges a conspiracy to ‘‘fraululently obtain 
money’”’ by ‘‘threatening to expose and report evidence of adul- 
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tery’’; and that by means of such threats the defendants did ob- 
tain from Mr. Roe one hundred dollars. 

If it did not, it is a question made in this case, whether this 
court could arrest the judgment for that reason. 

In the case of the State v. Dayton, 3 Zabriskie, 62, Chief Jus- 
tice Green, in delivering the opinion of our Supreme Court, said: 
“It is in all cases a matter of discretion whether the court will 
quash an indictment or put the party to his plea, or demurrer, or 
leave him to a motion in arrest of judgment.” 

The case of the State v. Dayton was decided in 1850; and the 
Jaw as thus laid down by our Supreme Court was the rule at com- 
mon law and was so in 1850 in New Jersey, so far as matters of 
substance were concerned. The only limitation on the discretion 
of the court was then contained in ‘‘An act regulating proceed- 
ings and trials in criminal cases,’’ (Rev. Stat. of 1847, p. 296, § 13) 
which is as follows: (citing the act.) 

Thus the statutes remained until the Revision in 1877, when it 
was enacted (see Revision p. 277 section 53), (quoting the statute. ) 

It appears to us that the Legislature by this section intended to 
compel defendants to take advantage of all defects supposed to 
exist in an indictment before the jury was sworn, and to prohibit 
all questions as to the legality of the indictment being raised after 
the jury is sworn, except by writ of error after the judgment is 
pronounced. 

The injury to the rights of defendants, which might possibly 
have resulted from this state of the law, seems to have been wholly, 
or at least partially remedied, by the act of March 9, 1881, (P. 
Laws of 1881 pp. 88 and 89,) which declares that a writ of error 
shall have the effect of staying all proceedings upon the judgment, 
or sentence, in a criminal case and that pending the prosecution 
of the writ, the defendants in the indictment may be admitted 
to bail, by the court sentencing, or a Justice of the Supreme 
Cuurt. 

After the conclusion we have come to, itis not, perhaps, neces- 
Sary to express an opinion as to some points raised on the argu- 
ment, but we are willing todo so. In our judgment it was not the 
intention of the Legislature, by Section 191 of the Crimes act as 
amended by the act of 1882, P. Laws. p. 200, to confine ‘conspira- 
cies indictable to those only mentioned in that section. Those 
which were such at common law (except perhaps, injuries to trade 
and commerce, which embraced combinations of workmen, which 
the act seems to have been passed to leave out) still remained in- 
dictable. 

As to the consequences which will legally result from a convic- 
tion of the conspiracy charged against defendants, as to whether 
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they will thereafter be competent witnesses, or legal voters, we 
have nothing todo. It is our duty under the law to pass julg- 
ment upon the defendants. 

That the crime technically knownas ‘‘conspiracy’’—which was a 
conspiracy as defined by Blackstone to indict an innocent man of 
felony, falsely and maliciously, who is indicted and aequitted— 
deprived him of the right to be a witness, and rendered him in- 
competent as such, there can be no doubt. The judgment in such a 
case was what was called the villeinous judgment, which is laid down 
in Coke’s Institute as being : 

‘That they shall lose the freedom, or franchise of the law, to 
the intent that they shall not be put, or had, upon any jury, or 
assise, or in any other testimony of truth; and if they have any 
thing to do in the King’s Courts, they shall come per solem id est, 
by broad day ; and make their returns by broad day ; and their 
houses, lands and goods, shall be seized into the King’s hands, 
and their houses and lands estrepped and wasted, their trees rooted 
up and erased, and their bodies to prison; all things retrograde, 
and against order and nature, in destroying all things that have 
pleasured, or nourished them ; for that by falsehood, malice and 
perjury they sought to attain and overthrow the innoeent. Which 
judgment in our books is called a villeinous judgment. 

‘*First, in respect to the villeiny and shame, which the party 
hath which receiveth it. 

‘‘Secondly, For that by the judgment he loses the freedom and 
franchise of the law, and therefore undergoeth a kind of bondage 
and villeiny. And the reason of the heavy and terrible judgment 
is, for that the defendants have conspired and plotted the death 
and shedding the blood of an innocent.”’ Lord Coke gives several 
other reasons for this villeinous judgment, and says it was by the 
common law and not by statute. 

It is this crime of **conspiracy”’’ which the act of March 18th, 
1796, in Paterson’s Revision, described and imposed two years im- 
prisonment and $500 fine for. Hawkins says, p. 633, Sec. 14, the 
judgment in conspiracies not requiring a villeinous judgment was 
‘left to the prudence of the court to inflict such corporal punish- 
ment and also such fine, and lien to the good behaviour for a cer- 
tain time, ete., as shall seem most proper and adequate to the 
offence.”’ 

Our statutes make the same distinction between the technical 
crime of ‘‘conspiracy,’’? and those combinations called conspiracies 
in a general sense. 

The act of March 18, 1796 (found in Revised Laws of 1821, p. 
258, Sec. 53), declares : 

‘That all such as combine, unite, confederate, conspire or bind 
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themselves by oath, covenant, agreement, or other alliance, that 

they shall and will mutually aid, support and help one another 

falsely and maliciously to indict, or cause or procure to be indicted, 
any person or persons, shall be deemed to be guilty of conspiracy, 

and on conviction shall be punished by fine not exceeding five 

hundred dollars, or imprisonment at hard labor, not exceeding two 

years, or both.”’ 

It will be seen that this act defines ‘‘conspiracy’’ the same as 
Blackstone and Coke, but prescribes judgment of fine and impris- 
onment, instead of the villeinous judgment of the common law. 

But it left by section 68 ‘‘ cheats, deceits and all other offences 
of an indictable nature at common law”’’ not provided for by the 
act to be punished by fine orimprisonment or both at the discretion 
of the court. 

It was by the act of June 7, 1799, Rev. Laws of 1821 p. 462, Sec. 
1, that a person convicted of ‘‘conspiracy’’ was excluded as a wit- 
ness. The language is not convicted of ‘‘any conspiracy’’—or of 
a misdemeanor, consisting of a combination, but of the technical 
crime ‘‘ conspiracy ”’ as defined in the act of March 18, 1796, and 
to which at common law the proper punishment was the villeinous 
judgment. 

It was this act of June 7, 1799, which was in force when the Con- 
stitution of 1844 was formed. Under our act of March 27, 1874, 


Revision p.'378, Sec. 1, no person shall be excluded, by reason of 
his having been convicted of crime, from being a witness. 

The only disability that a conviction of the technical crime of 
**conspiracy ’’’ could produce, would seem to be to deprive the 
party convicted of the right of suffrage, provided that would have 
excluded him as a witness, in 1844, when our present Constitution 


was formed. 
I know of no case where a person convicted of one of the mis- 


demeanors which come under the general head of conspiracies has 
ever been excluded as a witness. It has been held otherwise 
in several cases. 

In case of Rex v. Bower and others, defendants were convicted 
of a conspiracy to carry away Lady Strathmore, yet they were held 
to be competent witnesses. 

In Crowthers v. Hopwood, 3 Starkies R. 21, a witness was offer- 
ed convicted of a conspiracy to raise the price of the public funds 
by spreading false rumors. Chief Justice Abbott held that it did 
not disqualify him to bea witness. And he alluded to the case of 
the Nille de Varsovie, in which Sir William Scott had admitted a 
witness convicted of a conspiracy of the same kind and said, ‘Sir 
William Scott came to that decision which has been alluded to af- 
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ter much consideration, and, if I mistake not, he conferred with 
some of the Judges on the point before he pronounced judgment. ’’ 

If these precedents are correct, there can be nothing in our judg- 
ment in this case which will deprive the defendants of their right 
of suffrage. 


Their right to be witnesses is given by statute. 












COURT OF ERRORS AND APPEALS, 


[Decisions announced, April 28, 1884.] 
Baldwin v. Flagg. Opinion by Magie, J.: 
A state is not bound by comity to enforce the 
laws of other states, which are contrary to 
her own public policy. Our statutes, relat- 
ing to wages, unlike the usury laws, relate to 
a matter of public policy. Dealings in mar- 
gins are wagering contracts and void. A 
distinction must be made between legitimate 
speculation and mere dealings in differences, 
In New York, it is held that dealings in 
stocks upon margins are not necessarily deal- 
ings in differences, but in New York the 
broker is regarded, not asa principal, but as 
an agent. In Pennsylvania he is held to be 
aprincipal. This is the correct doctrine. 
The purchaser knows no other principal. 
The transactions are, therefore, to be exam- 
ined with a view to determine their real na- 
ture. In this case, however, the transactions 
were disguised, they were really dealings in 
margins only. Both parties knew that the 
property staked by the defendants was all 
they had. ‘There was no intention of requir- 
ing, or giving payment for the whole amount 
of the supposed purchases. It was none the 
less a wager because the defendants gave a 
guaranty. The contracts were wagering 
contracts, and although good by the law of 
New York when they were made, they were 
void and unlawful in this state and contrary 
to public policy, and the mortgage given to 
secure them cannot be enforced. Decree 
reversed, 7—5. 
Condit v. Jersey City. Depue, J.: The ap 
pellant was injured by the negligence of a 
m4n in charge of a dump cart in the service 
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of the city. Meld, That an action will not 
lie against a municipal corporation for neg- 
lect of a public duty, Pray v. Jersey City, 
and that the rule is applicable to a case of 
injuries inflicted by mere servants of a city, 
as well as by public officers. The doctrine of 
resfondiat superior does not apply in such a 
case. Judgment affirmed. 

Aldridge v. McClellan. Noopinion. De- 
cree affirmed. 

State, Green’s Ex’rs., Pros. v. Hotaling. 
Judgment affirmed for the reason given by 
the Supreme Court. 

Hutchings v. Warwick. Judgment affirm- 
ed for the reasons given below, 

City of Elizabeth v. Mutual Benefit Life 
Insurance Company and several similar cases, 
Seven votes to affirm. Nota quorum. Cases 
laid over. 

Driggs Drainage Co. v. State, Kean, Pros. 
Judgment affirmed for reasons given below. 

Cox v. Roome. Affirmed for the reasons 
given below 

Staats v. Washington Borough. Judgment 
affirmed, 

Kirkpatrick, Receiver, v. Corning. Opin 
ion by Van Syckel, J. Hed, That Ludlam, 
the former Receiver, was not a necessary 
party, but that upon the question of fraud 
the bill might be maintained. Decree re- 
versed. 

Freeholders of Passaic v. Stevenson. Gen- 
eral and local laws—Constitution—Internal 
affairs of counties—Evidence of publication 
notice—Can the courts inquire into the mate 
ter? The judges differed in opinion on 
these subjects. e/d by the majority, that 
the act of March 12, 1880, fixing the sala- 
ries of prosecutors,was local and unconstitu- 
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tional. Judgment affirmed. The Chancel- 
lor and Dixon and Knapp, JJ., dissenting. 

Casebolt v. Ackermaa. Opinion by the 
Chancellor. Statute of Limitations—Pay- 
ment of interest by one partner after the 
death of another. Law well settled by Mer- 
ritt, adm’rs. Day, 9 Vroom 32. Judgment 
affirmed. 

Robert Stoutenburgh v. Carrie Stouten- 
burgh. Construction of a will Decree af- 
firmed. 

Ballantine v. Ballantine. 
Scudder, J. Decree affirmed. 

N. Y. L. E. & W. R. R. Co. v. Cookson, 
Affirmed for the reasons given below. 


Opinion by 


State v. Williamson. Affirmed for rea- 
sons given below. 

Dale v. Dale. Held, That the provisions 
of the will were induced by undue influence 
of the chief beneficiary. Decree reversed. 
Depue, J., dissenting. 

Cox v. Drake. Opinion by Dixon, J. 
Sufficient evidence of fraud. Decree af- 
firmed. 

Swain v. Frazier. Opinion by Dixon, J., 
{not to be printed). Decree reversed to malee 
a certain deduction. 

Frink v. Adams. 
given below. 

Dalrimple v. State, Port Colden Building 
Association, Pros. 

Munn v. Same. 
given below. 

Ramsey v. Ramsey. 
Dixon, J., dissenting. 

Howland v. Bradley. 
sons given below. 

Wharton v. Stoutenburgh. 
Chief Justice. Decree affirmed. 

DeWitt v. Buckley. Affirmed for reasons 
given below. 

Jordan v. N. Y. L. E. & W. R. R. Co. 
Judgment affirmed by a vote of seven to six. 

Marshall v. Carson’s Adm’rs. Opinion by 
Knapp, J.: Held, That executors may not 
purchase at a sale, made by others, of prop- 
erty in which they holdastrustees. Affirmed. 

Sandford v. Clark. Opinion by Beasley, 
C.J. Decree affirmed except as to costs. 

State, Jersey City Gas Light Co., Pros., v. 
Jersey City. Opinion by the Chancellor. 
The provision of the law of 1866 that the 
stock of a corporation shall not be taxed in 


Affirmed for reasons 


Both affirmed for reasons 
Decree affirmed, 
Affirmed for rea- 


Opinion by 


the hands of a holder, is not repealed « by the 
acts of 1875 and 1878, which substituted a 
tax on the corporation for a tax on the capi 
Judgment affirmed. 

Eisberg v. Shultz. Affirmed. 

Allen v. Camden and Philadelphia Ferry 
Co. Opinion by the Chancellor. Question 
of damages for ejection from a ferry boat for 
Judge’s charge erro 


tal stock, 


non-payment of fare. 
Judgment reversed. 

Wilson v. Randolph. Affirmed. 

Opinion by Chancellor. 
Judg- 


neous. 


Sipple v. State. 
Definition of an attempt at a crime. 
ment affirmed. 

Jones v. Newark Saving’s Institution. Af- 
firmed. 

Wheeler v. Almond. Opinion by Dixon, 
J. t. The provision of the Mechanic’s Lien 
law, that the time of issuing the summons te 
enforce the lien shall be endorsed on the 
claim within one year after the date of the 
latest item in the claim, or within thirty days 
after due notice from the owner to the claim- 
ant to sue, is mandatory, and in case of non- 
compliance with it the lien will be distharg- 
ed. 2. The powers of amendment confer- 
red on the courts by the act do not enable 
them to restore the lien when it has been dis- 
charged by non-compliance with this man- 
date. 3. Whena lien claimant has been 
notified by an owner to sue within thirty 
days, he cannot escape the obligation arising 
from the notice by thereafter filing a new 
claim for the same debt. Special judgment 
of the Union Circuit reversed. 





[COMMUNICATED. } 
AN OLD LAW BOOK AND OLD MIL 
ITARY COSTUMES, 


To the Editor of the N. J, Law Journal. 

I have lately been interested in examining 
a somewhat rare compilation of N, J. laws, 
“* compiled and printed by James J. Wilson, 
Trenton, 1805.’’ The title of the book is 
“The Public Laws of New Jersey since 
Paterson’s Revision, with a concise Index 
and Occasional References.” It is not men- 
tioned by Griffith, in the list of laws in his 
Register, nor have one or two dealers of 
whom I have made inquiry been familiar 
with it. It was published as a private enter- 
prise, and not under the authority of the state. 
In addition to the statutes, it contains some 
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orders made by the Governors of the state, 
and General Doughty, establishing the uni- 
form to be worn by the militia. In 1792, 
Governor Paterson ‘‘observing that neither 
the act of Congress nor that of the Legisla- 
ture of the state had established any military 
dress,*and wishing to cherish and aid as far 
as in his power the present military spirit,” 
makes among others the following sugges- 
tions : 

Cavalry—Caps of black leather, with a 
bear skin over the crown and a straw coloured 
silk sash tied round the same in a bow be- 
hind, and further ornamented with green 
feathers with red tops. Stock to be of black 
velvet, from two and a half to three inches 
wide, stiffened by pasteboard to be inserted 
between the stock and the lining, and that 
there be to each stock a false collar of white 
linen to turn over the stock a quarter of an 
inch, in imitation of a shirt collar. Coat to 
be of dark blue cloth with buff facings and 
linings. Waistcoats to be of buff cloth with- 
out lace. Breeches to be of buff leather. 

Grenadiers—Hats to be cocked, the side- 
brim seven and the hind-brim eight and a 
half inches high, carrying large white feath- 
ers with red tops. Stocks the same as the 
Coats to be of dark blue cloth with 
Waist- 
coats of white cloth. Overalls of white linen 
for drilling. 


cavalry. 
full red facings and white linings. 


The Light Infantry similar to the Grena- 
diers, except their hats which are to be round, 
with brim three and a half inches wide, ex- 
cept the part on the left side which is to be 
seven inches wide and turned up. 

The officers are directed to wear numer- 
ous sashes and belts of various colors, calcu- 
lated to harmonize with their respective corps, 

In June, 1793, Governor Howell recom- 
mends that the Rev. the chaplain, appear on 
duty in full trimmed suits of black, with two 
small black buttons inserted in the ends of 
blind button holes, tambour’d with black 
silk, on the right fall of the cape and apposed 
by like button holes on the left. 

In the following July, General Doughty 
suggests that the hats of the Artillery be 
cocked in a military manner, that their 
stocks be of black leather, highly polished, 
their coats of dark blue cloth with scarlet 
lapels, cape and cuffs; their vests white 


with yellow buttons and breeches the same. 
The General proving his democracy by his 
use of the word ‘* vest.” 

In 1804 the tendency seems to have been 
toward less gorgeousness of apparel, and 
Governor Bloomfield permits the militia to 
uniform themselves in short blue jackets with 
sleeves, red cape and cuffs and blue panta- 
loons, or in rifle frocks and overalls, leather 
stocks and small round hats or leather caps. 
He further directs that “that the uniform 
of the Brigade Quarter. Masters, shall be blue 
coats, buff capes and cuffs and white under 
clothes with white buttons. Of the Brigade 
Surgeons, under clothes of white with ‘white 
buttons, the said capes and cuffs and the un- 
der clothes and buttons of the Surgeons, 
Surgeon. Mates and Paymasters to be in uni- 
form with their respective regiments and 
battalions.” H. 


LEVI D. JARRARD., 


Levi D. Jarrard, who was brought back 
from Canada after so much difficulty, has 
been tried in New Brunswick, in this state, 
and was convicted of forgery on April 26th. 





LAWS OF 1884, 


We have not yet been able to publish any 
of the laws because we have not yet received 
copies of them from the Secretary of State. 





, 


BOOK NOTICES. 


PRACTITIONER’S SERIES OF HANDBOOKS 
oF THE Law. THE LAw RESPECTING 
PARTIES ‘ro ACTIONS, LEGAL AND EqQuI- 
TABLE, by Horace Hawes, Counsellor at 
Law. San Francisco: Sumner, Whitney 
& Co., 1884. 

This little book is a mine of authorities on 
the subject of parties and many other sub- 
jects connected with it, It is a practitioner's 
handbook rather than a treatise. A great 
many cases are stated very clearly and tersely, 
and there are abundant references. The 
subdivisions and the arrangement of them 
are good and the index is very full, occupy- 
ing one third of the volume. 


Lyrics or THE Law, by /. Greenbay 
Croke. San Franciseo: Sumner, Whitney 
& Co., 1884. 


This is a collection of songs and verses, 
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old and new, ‘‘pertinent to the law and the 
legal profession, selected from various 
sources.” It is a good addition to the books 
of legal recreation. It begins with Sir Wil- 
liam Blackstone’s ponderous verses called 
** A Lawyer’s Farewell to his Muse.” There 
are a good many selections from Punch 
Among these are Tom Taylor’s verses on the 
** Approach of Spring,”’ and many others 
that are anonymous. There are verses of 
Oliver Wendell Holmes, John G. Saxe, 
Judge Story and Dr. Franklin, and numer- 
ous verses from legal periodicals in this coun- 
try and England. There are songs on the 
law, 6n the profession and on the practice, 
nota few lovesongs, oneentitled ‘‘In Cupid's 
Court,” and many reports of cases in rhyme. 
Three of these are taken from the Mew 
Jersey Law Journal, We fail to find any of 
the cases from Coke’s Reports, which have 
all been put into verse, two lines to each case. 
These reports in rhyme have the advantage of 
being easily remembered, and are often use- 
ful as well as amusing. 


SHAKSPEARE AS A LAWYER, by Franklin 
Fiske Heard. Boston: Little, Brown & 
Co., 1883. 

THE LAw IN SHAKSPEARE, by C. K. Davis. 
St. Paul: West Publishing Company, 
1884. 

These are delightful books for any one 
who is fond of the law and of Shakspeare, 
and what good lawyer is not? The first isa 
beautiful litthe book, bound in white and 
printed on heavy paper with broad margins. 
The second is a larger volume neatly bound 
in cloth. The purpose of both is the same, 
to illustrate Shakspeare’s familiarity with 
the law and to show that he not only was ac- 
quainted with a great number of legal terms 
but also knew their exact meaning as only 
a student of the law could know them. 

Every lawyer who has read Shakspeare 
has noticed that he often used legal terms 


and with great accuracy, but there are few 
who would not be astonished in reading this 
book to see how often and how naturally 
and with what subtlety and accuracy they 
are applied. They are put into the mouths 
of every sort of character, and are used to 


illustrate every subject. 

Mr. Davis’s book consists of a collection 
of three hundred and twelve passages in 
which legal terms occur, each one followed by 
an explanation of the term or of the rule of 
law to which allusion is made, so that new 
light is thrown upon the text and new inter- 
est is given to many a musty and technical 
work. Mr. Heard has not attempted to col- 
lect so many instances nor to set them down 
in order with numbers and references, but he 
takes np one passage after another, as they 
occur to him, and points out the technical 
phrases, and, by explaining their meaning, 
brings out the full meaning of the poet. In- 
deed after reading them one is satisfied that 
without some such help as these books a man 
must be a good lawyer to understand Shak- 
speare atall. ‘ 


UNITED STATES REporRTS, Vol. 108. Cases 
adjudged in the Supreme Court at October 
Term, 1882, and rules announced at Octo- 
ber Term, 1883. J. C. Bancroft Davis, 
reporter. New York and Albany: Banks 
Brothers, 1884. 

UNITED STATES REPORTS, Vol. 109. Oc- 
tober Term, 1883. 

Mr. Otto, having edited seventeen vol- 
mes of the Supreme Court reports, beginning 
with October Term, 1883, Mr. J. Bancroft 
Davis was appointed in his place November 
5, 1883. He has already published two vol- 
umes. The type is somewhat larger than that 
of Otto’s reports, and, although the price is 
reduced, the volumes dv not contain so 
much matter. They are to be published in 
parts so that the cases may be had prompt- 
ly. Volume 108 contains the rulesadopted 
at the October Term, 1883. 





